One of the continuing problems, which had faced the African Charter, is many of its substantive provisions that are raven with qualifications without reasonable justification. These rights guaranteed under the Charter are subject to "claw-back" clauses that are introduced by governments and public authorities thereby undermining their citizen"s basic constitutional rights of securing fundamental freedoms. They are those rights that impose negative duty on the state and are meant to promote the values of pluralism, equality and human dignity, which should be enjoyed free from state interference. It is in the interference of these rights that commentators have frequently criticized the African Charter for rendering its protective mandate meaningless and unenforceable. With hindsight, it is evident that the foregoing critique levelled against the "claw-back" clauses under Charter is justified, as they have a chilling effect on the exercise of human and peoples" rights on the African continent. Such condition has produced intense academic discussion on the interpretation and implications of the rights and freedoms enshrined in the Charter. None the less, the scope and the significance of the legal measures adopted by the African Commission have minimized the impact of the clauses affected considerably. Accordingly, a strong principle of interpretation adopted by the Commission has contributed to shaping the Charter"s legal structure in harmony with international human rights law standards.
Introduction
The effect of incorporating the African Charter on Human and Peoples" Rights into domestic law as a source of law has been a controversial task. It was clear from the As we have seen, the exercise of human and peoples" in Africa are violated every day by African dictators. This abusive development, which is most strikingly evident in Nigeria, Sudan, Zimbabwe and the Gambian cases, is problematic and complex. The Gambian Parliament, for example, had passed a National Media Commission Bill, which gave the Media Commission power to grant, suspend or withdraw registration of media practitioners; and also ousted the jurisdiction of any Court or Tribunal from entertaining any matter emanating from the Bill [12] . Also in the case of Wahab Akanmu v. Attorney-General of Lagos State [13] , the court held that the African Charter cannot override domestic laws in Nigeria. Joshua Mzizi has affirmed Welch"s above sentiments which reflected the powerlessness of enforcement agencies such as the African Commission and further observed that the African Charter itself is an obstacle to the more effective realisation of human and peoples" rights on the continent. He further argued that the Charter provides for a broad spectrum of rights and responsibilities, but it is woefully deficient in its enforcement machinery [14] . The point about the impact of "claw-back" clauses was expressed in a succinct fashion by Jean-Paul Masseron when he observed that "the leading statesmen of Africa have the tendency to sacrifice individual liberties in order to safeguard national independence" [15] . Considering the dangerous nature of these clauses, Bondzie-Simpson states that "these clauses seriously emasculate the effectiveness of the African Charter as well as its uniform application of member states" [16] . For our discussion, what is relevant is the fact that the African Charter places an emphasis on the provisions concerning civil and political rights that were felt central to any free and democratic society, and which required effective protection from the act of arbitrary governments in Africa. However, given the ambiguity and weakness of many of its provisions, this section will briefly provide an account of how "claw-back" clauses have impacted on the legitimate exercise of the human and peoples" rights either through governmental policies or by way of judicial interpretation of domestic rules. Relevant provisions will be analyzed to assess the compatibility of national laws with the African Charter on Human and Peoples" Rights. The point here is not to deprecate the need for state discretionary powers to limit measures to check human rights abuses in their locality, but also to highlight the deficiencies and inadequacies in the Charter"s enforcement mechanism. It will also reveal how by allowing excessive use of "claw-back" clauses in the African Charter, those who wish to enjoy their human and peoples" rights are at a disadvantage to the exercise their rights and freedoms under the ACHPR. 4 
The nature and the legal effects of claw-back clauses under the ACHPR: enforcement difficulties
We have already noted that the substantive provisions of the African Charter are equivocally phrased which have given cause of concern [17] . The most problematic issues discussed in this section concern interpretation and enforcement. We have also seen in the Introduction that some governments in Africa excessively rely on "claw-back clauses" in the Charter as a tool for political repression and on individuals or group of people who tend to challenge governmental policies. What I propose to do in this section, is to demonstrate and measure the impact of vague laws, and the extensive use of "claw-back" clauses [18] , that are discretionary in nature, unjustifiable and unrealistic. These clauses are often invoked to justify blatant suppression of free speech, gender discrimination and substantive rights under the Charter. Here, we shall be considering relevant provisions relating to "claw-back" clauses to ascertain the impact of these clauses that aggravate the enjoyment of some of the rights enshrined in the African Charter. We will use the terms "enforcement" and "implementation" interchangeably, although not everyone would agree that they have the same precise meaning. We shall also see in this section that the term "claw-back" clauses is not straightforward. As we saw in Chapter 1, they have the capacity to limit the reach of human and peoples" rights, mentioned earlier [19] . In recognising the impact of "claw-back" clauses, Vincent Orlu Obisienuwo Nmehielle looked at the conflict between national laws and international human rights instruments in their discriminatory context. This is what he said: Those provisions of the African Charter that tend to limit some of the rights guaranteed under the Charter, they do not as outright derogate clauses that are found in other international human rights instruments. They rather qualify the enjoyment of the right as contingent upon other notions of state prescription [20] . It is obvious that these provisions raise a number of complex and potentially litigation issues. The reality, however, is that many of these "claw-back" clauses subject the provisions of the Charter to national laws and to the discretion of state authorities in that they qualify the observance of the principles in the Charter under certain circumstances [21] . There is discussion of these and other aspects of interpretation and legal effect below. In the analysis of relevant provisions affected, the African Commission relied on the test as laid down, for example, in Amnesty International and Others v. Sudan. In order to constitute a reasonable limit on a constitutional right the government had to demonstrate that the legislation addressed a pressing and substantial objective and that it did so by the least invasive means. The courts will be required to interpret domestic laws in a way which is compatible with these Charter rights. As is well known, these rights are: the right to liberty and security; the right to a fair trial; the freedom of thought, Re-assessment of "claw-back" clauses in the enforcement of human and peoples' rights in Africa conscience, religion, expression, assembly and association; and the right to effective participation in public affairs. It is obvious that many of the substantive provisions in the ACHPR are riven with qualifications without reasonable justification; and this will be addressed below.
The Right to Liberty and Security of the Person and Freedom from Arbitrary
Arrest (Art. 6) Article 6 of the ACHPR stipulated that "every individual shall have the rights to liberty and to the security of his person. No one may be arbitrarily deprived of this freedom "except for reasons and conditions previously have been laid down by law." The most problematic aspect of Article 6 is the condition that the African Charter has not provided the necessary protection for the individual in the society. Although this provision recognizes in the first sentence, the right to liberty and security, and then proceeds to remove the certainty of the right in the second sentence. Therefore, the individual is given the right and simultaneously deprived of it because it is subject to domestic constraints that often deprive the populace of all legal protection [22] . In Amnesty International and Others v. Sudan, the African Commission was confronted with the broad interpretation of national law and what constitutes a "law". Pronouncing in the arbitrary execution of twenty-eight army officers; the Commission states: "It is not sufficient for the government to state that these executions were carried out in conformity with its legislation. As we have seen, the African Commission requires the government to provide justifiable evidence that its laws are in accordance with the provisions of the African Charter, and that in the conduct of the trials the accused"s right to defence was scrupulously respected" [23] . A fundamental principle of legality states that the" law" must be sufficiently clear to offer predictability, accessibility and foreseeability and to guard against arbitrariness. Making a "law" clear and accessible requires not only strict conformity with national law, but also with the principles of the other regional and international norms. The Commission has rejected a series of attempts to use "claw-back" clauses to suppress political expression. The outstanding example is Grayned v. City of Rockford, where the U.S. Supreme Court interpreted the precise meaning and the importance of rule of law, as including predictability and accessibility, held that "laws should give the person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly" [24] .
The Right to a Fair Trial (Art. 7)
Article 7 of the ACHPR provides for some protection for the individual in the form of procedural safeguards to enable him to have his cause heard, the right of appeal to a competent national organ, the right of appeal or to an effective remedy, the presumption of innocence, the right to defence counsel of one"s choice and a trial within a reasonable time by an impartial court or tribunal. This is, however, limited to domestic laws being carried out by "competent national organs" or a "competent court or tribunal" [25] . No one may be tried for an act or omission which was, at the time it was committed, not an offence or for an offence for which no provision was made. Provision of Article 7 is silent on what a "fair" civil trial requires. There is also no requirement that the trial should be in public. Nigeria under military regimes passed a large number of laws that did not comply with the standards of fair hearing [26] . The best known of these decrees include the state security (detention of persons) Decree No. 2, recovery of public property (special military tribunal) Decree No. 3, the public officers (protection of false accusation) Decree No. 4 and special tribunal (miscellaneous offences) Decree No. 20, all of 1984. In any case, various African governments, like Nigeria are known for the use of retroactive legislation to achieve their dictatorial tendencies, and will thus find the "claw-back" clauses a veritable source of inspiration. The Nigerian case below demonstrates the African Commission"s readiness to articulate a strong interpretation obligation and to provide firm guidance to the national court in this respect. Thus, in considering the scope and the meaning of the right to a fair trial in civil matters, the African Commission on Human and Peoples" Rights in Civil Liberties Organisation, Legal Defence Centre, Legal Defence and Assistance Project v. Nigeria [27] has held that:
The provisions of Article 7 should be considered non-derogable providing as they do the minimum protection to citizens and military officers alike especially under an unaccountable and undemocratic military regime.
Freedom of Conscience and Religion (Art. 8)
Religious freedom provides another striking illustration of where "claw-back" clauses have impacted on individual"s freedom. Thus, although this right is guaranteed under Article 8 of the African Charter, it goes further to qualify the right by providing that "no one may, subject to law and order, be subjected to measures restricting the exercise those freedoms." Despite of the fact that the right to religious freedom is a very important right which ought not to be vaguely defined, in Nigeria; twelve states have recently adopted the Islamic legal system which curtails the rights of non-Muslims in those states to practice and observe their religion. Thus, although the African Commission has frequently emphasized that any limitation to this right must be "prescribed by law" or "within the law", under the Shari"a law, ridda (change of religion) is a capital offence. This means that where the offence of ridda is provided by law, then a person prosecuted for violating the offence cannot have recourse to the African Charter on Human and 7 Peoples" Rights. Amnesty International v. Sudan [28] judgement provides further evidence of the continued significance of one"s freedom to manifest his religion and beliefs. This is an outstanding example where the African Commission has recognized the centrality of religious freedom, maintaining that the state party violated the author"s right to practice and observe religion because non-Muslims did not have the right to preach or build their churches and were subjected to harassment, arbitrary arrest, and expulsion. In defining the meaning of a citizen"s religious freedom under Article 8 of the ACHPR, the Commission refused to apply any conflicting rules of national law, even in cases concerning Christians and Muslims.
Freedom of Expression and the Right to Disseminate one's Opinion (Art. 9) Article 9 (2) of the ACHPR provides an example of what is termed a "claw-back" clause: "Every individual shall have the right to express and disseminate his opinions within the law." From the quotation it can be observed that the freedom of expression generally entitles an individual to communicate different types of information without fear of intervention by the national authorities. However, an individual does not have the right per se to receive information. The expression "within the law" constitutes a so-called "claw-back" clause [29] , a limitation that is built into the freedom of expression provisions. This provision recognises, in the first instance, the right to freedom of expression, and then proceeds to remove the certainty of the right in the second instance, leaving the African Commission without a meaningful supervisory role and the victim of a violation without recourse [30] . Therefore, the individual is given the right and simultaneously deprived of it because it is subject to domestic constraints that often deprive the populace of all legal protection. In this respect, the protection guaranteed by Article 9 (2) of the ACHPR may be considered useless [31] , since such right would be entirely subjected to the ramifications of national law. The effect of the phrase "within the law" has long been taken to be that no domestic legal provision which limits the right in question may be challenged in terms of the Charter. The word "law" was understood to mean "domestic law". This is indeed the obvious meaning of such a provision, and it has rightly been the subject of stringent criticism of the Charter, since that would imply that international supervision of domestic law is ruled out in respect of these rights, defying the very reason for the existence of a regional human rights system [32] . For example, under the military regime of Burhari and Idiagbon enacted Decree No. 4 of 1984. Although it was for the protection against false accusation, it protected public officials from media scrutiny. The effect of this Decree was succinctly stated by Adefarasin, CJ in Guardian Newspaper v. Attorney-General of the Federation [33] : 8 By the foregoing provision it is unlawful for a person to publish a report or statement which brings or is calculated to bring the Federal Military Government or a public officer to ridicule or disrepute even if the publication is true. This Decree constitutes an infringement of the right to freedom of expression. Being part of the laws of the country, it can legitimately limit the right to freedom of expression and media freedom enshrined in the African Charter on Human and Peoples" Rights [34] . By focusing on the duty of the national courts and their duty to deal with conflicting national law, the African Commission in Civil Liberties Organisation in respect of the Nigeria Bar Association v. Nigeria ruled that the term "law" in these clauses should in fact be understood as a reference to international law [35] . The African Commission"s decision in this controversial area as to what constitutes a legitimate law, and the regulation of free speech, demonstrate the potential for an effective political democracy and free expression in Africa.
The Right to Freedom of Association (Art. 10)
Under Article 10 (1) of the African Charter provides that an individual has the right to freedom of association "provided that he abides by the law." This provision, is a particularly strongly worded qualification and fear has been expressed that the term "law" in this provision would be interpreted to justify and excuse any action whatsoever taken by governments, as long as such action is couched in legislation or otherwise conforms with "law" [36] . This clause, as has been noted, vest wide discretionary powers in the enforcement bodies, allowing them to ban or restrict public rallies and demonstrations, as well as what can be said at such gatherings. An important aspect of individual"s freedom of association is the right to form and join political party and trade unions for the protection of his/her interests. Yet, while the international bills of right and other two regional instruments specifically mentioned the right to form or belong to a political party or trade union, Article 10 of the ACHPR is silent on what "freedom" of association requires, for example, the right to strike and engage in collective bargaining. This vague approach to law gives existing governments room to stifle opposition political parties on a number of grounds, including national security, the prevention of disorder of crime, and the protection of the rights and freedoms of others (Article 27 (2) of the ACHPR). These restrictions are permitted by preventing the group holding political rallies, and jailing opposition leaders for holding "illegal" assemblies or uttering "seditious" statements as such gatherings which is common in Africa. However, this fear of misuse of the "law" has been addressed by the African Commission on Human and Peoples" Rights by adopting a strict approach to its interpretation of Article 10 of the ACHPR. The leading case on the right to association is Communication 101/93. The African Commission decided that: 9 Competent authorities should not enact provisions which limit the exercise of this freedom. The competent authorities should not override constitutional provisions or undermine fundamental rights guaranteed by the constitution and international human rights standards. The limit should be consistent with states' obligations under the African Charter [37] .
The Right to Participate Effectively in Public Affairs (Art. 13) Article 13 (1)"s guarantee of "every citizen the right to participate in the government of his country, either directly or through freely chosen representatives," has been shrunk in a similar way. This is because the same provision is subject to a "claw-back" clause, "in accordance with the provisions of the law" which has the potential for silencing political dissent and one"s right to effectively participate in public affairs. The implication of this provision is that if the national law provides, for example, for a One-Party State or criminal sanction for reporting falsehood, as is usually the case in Africa, the right to participate effectively in public affairs is not violated. This is a major concern raised by opposition parties and journalists in Africa. Clearly, the application and reliance of "claw-back" clause permits a wide margin of discretion to African governments and political leaders to order their political system as they deem fit, which as pointed out includes suppression of political dissent [38] and the institutions of a One-Party State [39] . This issue of manipulation and misinterpretation of the "law" has also been of major concern raised by marginalized ethnic groups in Africa [40] .
(Cf. also Malawi African Association and Others v. Mauritania; Katangese Peoples' Congress v. Zaire and International PEN, Constitutional Rights Project, Interights on behalf of Ken Saro-Wiwa Jr. and Civil Liberties Organisation v. Nigeria).
In all these cases, the Commission has maintained that the rights to participate effectively in public affairs are guaranteed "subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society". Indeed, effective participation is a key aspect of the contemporary governmental politics of recognition pursued by many groups, suggesting the importance of group-differentiated rights as a characteristics route to fulfilling their aspirations. Yet, under the African Charter, the right to political participation is given scanty protection when measured against international standards [41] . There are numerous examples of cases where the African Commission has struck down national rules that are found to be vague, discriminatory, discretionary, and lacks clarity. This means that the issue of what constitutes the term "law" will have to be addressed, and the Commission has done so on a number of occasions. 10 
The case-law of the African commission: exploring the limits of national authorities
In the previous chapter, we analysed the nature and the legal effects of "claw-back" clauses under the African Charter. We now consider a number of other general principles that have featured prominently within the African Commission"s jurisprudence: proportionality, legality, compatibility, appropriate balancing, equality and non-discrimination, and the more recently developed principles of necessity and transparency. We will further address some of the implications of section 2, dealing first with the African Commission"s strict interpretation of the term "law" by various public authorities which adversely affect the enjoyment of the rights and freedoms guaranteed under the African Charter; secondly with the effect of embracing the Commission"s judgments within the Charter; and thirdly with the consequences of extending the decisions and opinions of the African Commission to national courts.
The vague and open-ended nature of "claw-back" clauses has meant that over the years their meaning has in large part come to depend as much on the judgments of the African Commission. Indeed, the case-law of the Commission discussed below exemplified the difficulties inherent in the "claw-back" clauses. A brief look at the Commission role is therefore timely, especially since it addresses matters that are central to the debate about "claw-back" clauses and individual rights and freedoms in the African Charter. Thus, although the Commission was set up under the African Charter to ensure the protection of human and peoples" rights throughout the African continent [42] , it has been criticised for being relatively toothless [43] . In the area of protection, the Commission gathers information, establishes facts, concludes and makes recommendations to the heads of state and considers individual complaints of violations of the African Charter [44] . However, whether the Commission will be perceived as an effective institution for the protection of human rights in Africa will largely depend on how far and how much the state parties to the African Charter take seriously, and respect the Commission"s views and recommendations. This section will along with relevant case-law of the African Commission, investigate the application and the use of "claw-back" clauses in order to determine whether these aspects of national laws introduced are incompatible with the African Charter which is the regional instrument for the realisation of human and peoples" rights. We will also assess the effectiveness and validity, whether such laws strike an appropriate balance between the achievement of their objectives and the protection of human and peoples" rights under the ACHPR. Evaluating the consequences of illegality and invalidity in applying national rules, the African Commission has in several occasions applied civil and political rights to a wide range of situations including stifling opposition political parties views, mass expulsions of non-nationals, arbitrary detentions of journalists, bans of political activities, sham trials and discrimination on many grounds including race and national origin. Such developments of abuses and lack of legal protection of rights and freedoms in Africa were vividly highlighted in Institute for Human Rights and Development in Africa v. Republic of Angola [45] , in which the African Commission strongly emphasized the importance of rule of law and human rights protection. The case involved a mass deportation of hundreds of Gambian workers by Angola in 2004 without any legal protection. In this case, the African Commission was concerned about the illegitimate and illegal domestic laws governing due process and their consistency with the provisions of the African Charter. Although the Commission considered that African states may expel nonnationals from their territories, it also remarked that the measure that they take in such circumstances should not be taken to the detriment of the enjoyment of human rights. The Commission, in addressing the impact of "claw-back" clauses, maintained that while the African Charter does not bar a state"s right to deport nonnationals per se, it does require deportations "within the law" and to take place in a manner consistent with the due process of law [46] . Due to the abusive nature of these "claw-back" clauses [47] , some African governments have enacted laws that empower different state functionaries to issue a detention order against any person engaged in acts prejudicial to national security. The African Commission followed a similar pattern of reasoning in Civil Liberties Organisation (in respect of the Nigerian Bar Association) v. Nigeria [48] . Recognizing the importance of the right to form associations and to belong to trade unions, the African Commission reiterated that:
In regulating the use of this right, the competent authorities should not enact provisions which should limit the exercise of this freedom. The competent authorities should not override constitutional provisions or undermine fundamental rights guaranteed by the constitution and international human rights standards. Similar rulings were given in such cases as: Media Rights Agenda, Constitutional Rights Project, Media Rights Agenda, Constitutional Rights Project v. Nigeria [49] , examining the legal effects of "claw-back" clauses introduced in national laws which has the potential for political manipulation. The African Commission, in this case, adopted a restrictive interpretation to judicial decisions which must be consistent with international law [50] . The Commission noted that in relying on "claw-back" clauses on local and national levels, the courts cannot provide checks on the executive branch of the government because they subject provisions of the African Charter to national laws which are often inconsistent with their obligation to international law [51] . The Commission insisted that: To allow national law to have precedent over the international law of the Charter would defeat the purpose of the rights and freedoms enshrined in the Charter.
International human rights standards must always prevail over contradictory national law. Any limitation on the rights of the Charter must be in conformity with the provisions of the Charter [52] . A broader interpretation of the phrase "within the law" or "in accordance with the law" was clearly evident in Scanlen & Holderness v. Zimbabwe [53] . In this case, the African Commission found that the Zimbabwean Access to Information and Protection of Privacy Act 2002 (AIPPA) was repressive and illegal; an imposition of excessive burden on journalists; and a restriction on their legitimate enjoyment of the right to freedom of expression and media information. Even though the Zimbabwe government argued that the "law" referred to in Article 9 of the ACHPR relate to "domestic law" [54] , the Commission found that Section 80 of the Act 2002 was not "law" because it was vague and its interpretation and application contravenes Article 9 of the ACHPR. It has already been seen that for expression to be "within the law," the domestic legislation must be compatible with the African Charter or other international human rights instruments and practice in order not to render the African Charter ineffective and meaningless [55] . The Commission also upheld the phrase "within the law" as required a consideration of "whether the restrictions meet the legitimate interests, and are necessary in a democratic society" [56] and that the phrase "within the law" as employed in the Charter cannot be divorced from the general concept of the protection of human rights and freedoms [57] . The African Commission has also been concerned where states have invoked the African Charter"s limitations clause to justify deporting citizens based on vague public order grounds. Two Zambian cases clearly illustrate this concern: Legal Resources Foundation v. Zambia [58] and Amnesty International (on behalf of Banda and Chiniwa) v. Zambia [59] . In Banda case, the respondent State relied on "claw-back" clause of Article 12 (2) of the ACHPR to defend its deportation of victims. Treating them as "claw-back" clauses, the Commission has not paid much heed to the norm-based nature of these restrictions. In this case, for example, the Zambian government in 1994 deported two leading politicians after serving them with deportation orders, stating that their continued presence in Zambia would likely "be a danger to peace and good order to Zambia." The complainants alleged, amongst other things, that their right to "leave any country... and to return to his country" had been infringed [60] . The government invoked the limitation clause contained in the same provision, to the effect that: this right may only be subject to restrictions, "provided for by law for the protection of national security, law and order, public health and morality." Rejecting the contention that the mere fact of a deportation or is sufficient to meet these standards, the Commission observed as follows: The Commission is of the view that the "claw-back" clauses must not be interpreted against the Charter. Recourse to them should not be used as a means of giving credence to violations of the express provisions of the Charter [61] . In the case concerning ARTICLE 19 v. Eritrea [62] , an international human rights organisation based in United Kingdom (ARTICLE 19) , submitted a communication against the State of Eritrea, on behalf of eighteen (18) journalists. The complainants alleged that in August 2001, several senior officials and other members of the ruling elite, known as the G15, signed a public letter criticising President Isaias Afewerki"s rule. The alleged letter generated a political crisis that resulted in dismissal of top officials, imprisonment of government critics and journalists, and the cancellation of elections planned for December 2001. Thereafter, the government imposed a ban on the entire private press, and arrested and detained 18 journalists incommunicado without trial. Eritrea"s argument, then, is that its actions were justified by the circumstances prevailing within its territory during the relevant period and permissible under its domestic law [63] . Reference is made to Articles 6 & 9 of the African Charter, the relevant sections of which provide respectively that: No-one may be deprived of his freedom except for reasons and conditions "previously laid down by law," and every individual shall have the right to express and disseminate his opinion "within the law." One of the inherent problems in such clauses is one of consistency. In one part of the provision, individual shall have the right to express himself freely, whereas in another area the individual has to exercise this right "within the law". Such inconsistencies as noted earlier, lead to uncertainty in the law and confidence by the public in the legal system being eroded. If "law" is interpreted to mean any domestic law regardless of its chilling effect, State Parties to the African Charter would be able to negate the rights conferred upon individuals as well as groups by the Charter [64] . In a number of other cases the African Commission upheld "claw-back" clauses as constituting a reference to international law, meaning that only restrictions on rights which are consistent with the Charter and with states parties" international obligations should be enacted by the relevant national authorities [65] . The Eritrean case provides a good illustration of the problems posed by "claw-back" clauses. It was argued that the lawfulness of Eritrea"s action must therefore be examined against the Charter and other norms of international law, rather than by reference to its own domestic law alone [66] . In fact, in all the cases cited above, the Commission found that the "claw-back" clauses render international supervision of domestic law and practice meaningless, non-existent, ineffective or illusory. They create a legal situation which constitutes a form of a permit for the already unwilling State to engage in wanton and routine breach of the Charter obligations using the reasons of public utility or national security [67] . It is now accepted that all rights in the African Charter on Human and Peoples" Rights may justifiably be limited in terms of Article 27 (2) of the ACHPR, which reads as follows: "the rights and freedoms of individual shall be exercised with due regard to the rights of others, collective security, morality and common interest" [68] . Once the complainants have established that there is a prima facie violation of a right [69] , the respondent state may argue that the right has been legitimately encroached upon by "law", by providing evidence that the encroachment serves on of the purposes set out in Article 27 (2) [70] . The African Commission has consistently maintained that the "only legitimate reasons for interfering with individual rights and freedoms of the African Charter" are found in Article 27 (2) of the ACHPR [71] . According to the Commission, the interference must take the form of "law" which does not "apply specifically to one individual or legal personality," as illustrated in the Nigerian Newspaper Proscription case. The Nigerian military government in 1994 issued three decrees proscribing The Concord, the Guardian, and Punch newspapers, each by name [72] . The Complainants argued that these decrees violated Article 9 (2) of the Charter, amongst other provisions. As regards to this provision, every individual has the right to freedom of expression "within the law." The government argued that the decrees constituted "law," as that term refers to the current Nigerian law and not to constitutional or international standards, and argued that the decrees were justified by special circumstances. In assigning a meaning to freedom of expression, for example, the Commission has said that the decrees constituted "law", but held that national laws or rules which targeted "one individual or legal personality raise the serious danger of discrimination" [73] . More broadly still, the Commission has declared its preference for a strong principle of interpretation and for reading the Charter "purposefully", to give effect to its overarching values such as human dignity, personal autonomy, pluralism and non-discrimination. This approach is encouraging because it means that African Charter is not neutral on practices, which promote inequality and political manipulation of laws. Rather, it has a constitutional commitment to ending them.
Conclusions The implications of entrenching the Charter Rights
The aim of this essay has been to highlight the importance human rights protection in Africa as follows. First, I have tried to sketch and elucidate some of the intellectual assumptions on which the African Charter on Human and Peoples" Rights rested, and identified a conception of "law" which seems to have emerged alongside that idea of national rules. Secondly, I have argued that recent African Commission"s broad and strict interpretation of the Charter provisions relating to "claw-back clauses have resulted in changes both in scope and significance of the African Charter and in the judiciary" conception of the idea of law. Thirdly, and more specifically, I have tried to indicate that the application of "claw-back" clauses by some African States and public authorities negatively impacts on human and peoples" rights in Africa. These clauses, as has already been indicated, are used by political leaders to restrict the reach of the rights and freedoms that the African Charter guaranteed. They give African political leaders power to create and change laws regardless of their effects. In Nigeria under past military regimes, for example, laws are formulated by making the fundamental human rights provisions of the Constitution impotent, while the Court"s jurisdiction was ousted generally [74] . And fourthly, I have noted that drawing from international and regional legislative instruments has not always yielded laws that enhance human rights protection in Africa. However, the African Commission in its jurisprudential approach and its desire to promote and protect human rights in Africa has contained the impact of the use of those "claw-back" clauses by interpreting the provisions in relation to international human rights standards based on principles of "rationality" and "proportionality". Thus, the Commission"s role in this respect is significant and it has demonstrated its willingness to challenge the "illegality" and the "illegitimacy" of the limitations imposed by national laws that are inimical to political freedom and democratic governance. My general objective has been to show that a broad interpretation of the term "law" is of basic constitutional importance. These jurisprudential developments must be viewed as an essentially political project by the judiciary in response to the issues raised in this essay. Accordingly, I wish to end this essay with these remarks from Sir Shridath Ramphal [75] relating to the importance of law in a free and democratic society: The rule of law has been a critical civilising influence in every free society. It distinguishes a democracy from a tyrannical society; it secures liberty and and justice against repression; it elevates equality above dominion; it empowers the weak against the unjust claims of the strong. Its restrains, no less than the moral precepts it asserts, are essential to the well-being of a society, both collectively and to individuals within it. Respect for the rule of law is thus a basic neighbourhood value. And one that is certainly needed in the emerging global neighbourhood.
